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March 26, 2014
To:
Planning Commission
From:
Neighborhood Planning Committee
Subject:
Vertical Subdivision by Registered Land Survey - Study Initiation
Background:
Minnesota Statutes § 508.47, Subd. 4 and § 508A.47, Subd. 4 provide for the delineation of multilevel three-dimensional subdivision of space into separate ownership parcels using a registered land survey.  However, the city legislative code does not provide a process or standards for city review and approval of such a subdivision.

City Legislative Code Chapter 69, Subdivision Regulations, is currently limited to review of subdivisions of land, not vertical airspace.  The only reference to registered land surveys in Chapter 69 is in § 69.705, which states that “registered land surveys shall not be used to avoid the requirements of these subdivision regulations.  All registered land surveys which constitute a subdivision as defined in this chapter shall be subject to the provisions herein contained.”
Vertical subdivisions are commonly done for residential condominiums under the provisions of MN Stat. 515 for CIC Common Interest Community plats.  However, developers have found requirements in MN Stat. 515B that are written for standard residential condominium apartment and townhouse projects make it difficult, time-consuming, expensive, and impractical to use for vertical subdivision of multi-story non-residential and mixed-use buildings, which are desired for transit-oriented development and supported by City-adopted plans and policies.
MN Stat. 515B for CIC Common Interest Community plats provides a framework for addressing the practical and technical complications arising from vertical subdivision of property, including issues regarding access, structural support, maintenance of life-safety systems and components and other shared mechanical and utility services within structures split into separate ownership, the rights and responsibilities of various owners, and a vehicle (the condo association) for maintaining systems and structural features as well as resolving issues that might arise from shared systems and structure.  Because of this, building, fire and zoning codes are applied to property covered by a CIC plat as for property with a single owner and a number of rental units.  
For the protection of the City, future owners, and those who will occupy buildings that are vertically subdivided using a registered land survey, all of these issues need to be covered by easement and maintenance agreements.  While this may be more practical than a CIC plat for non-residential and mixed-use buildings, it can also be more problematic from a building and fire code perspective, and requires a lot more time and attention from the City to ensure that the easement and maintenance agreements are complete and adequate.
To support and facilitate the kind of higher-density, multi-story non-residential and mixed-use development called for by City-adopted plans and policies, and also to protect the public health, safety and welfare, it would be useful to provide a clear process and standards for City review and approval of vertical subdivision by registered land survey.
Recommendation:
The Neighborhood Planning Committee recommends that the Planning Commission initiate a zoning study for development of amendments to Chapter 69, Subdivision Regulations, of the Legislative Code to provide a process and standards for City review and approval of vertical subdivision by registered land survey, release the following draft amendments for public review, and set a public hearing for May 16, 2014.
NOTE:  Existing language to be deleted shown by strikeout.  New language to be added shown by underlining.

Chapter 69.  Zoning Code – Subdivision Regulations

ARTICLE II.  DEFINITIONS

Sec. 69.200.  Definitions.
. . .

Subdivision.  The separation of an area, parcel or tract of land under single ownership into two (2) or more parcels, tracts, lots . . .
Vertical subdivision.  For the purpose of these subdivision regulations, three-dimensional subdivision of space into separate ownership parcels within an existing building or a proposed building project by registered land survey.
ARTICLE VII.  MISCELLANEOUS PROVISIONS
Sec. 69.705.  Registered land surveys. 
(a)
Generally.  Registered land surveys shall not be used to avoid the requirements of these subdivision regulations.  All registered land surveys which that constitute a subdivision or vertical subdivision as defined in this chapter shall be subject to the provisions and requirements of this chapter herein contained.  All registered land surveys shall be prepared in conformance with state law, including Minnesota Statutes, Sections 508.47, Subd. 4 and 508A.47, Subd. 4.

(b)
Vertical subdivision by registered land survey.
(1)
Application submittals for vertical subdivision review shall follow the process provided under sections 69.400 - 69.405 of this chapter.  The planning administrator shall cause the proposed vertical subdivision to be reviewed by the city building and fire code officials, the zoning administrator, the public works department and any other affected departments, and shall notify the applicant of any required modifications.  

(2)
The proposed vertical subdivision shall be reviewed for compliance with building, fire and zoning codes, the comprehensive plan, and this chapter; for that purpose, building, fire and zoning codes shall be applied to buildings subdivided by a vertical subdivision the same as for a building under single ownership.

(3)
A vertical subdivision application shall include a registered land survey with a cross-sectional drawing showing how the building will be divided into separate three-dimensional ownership tracts.  The application shall include legal documents which, when recorded, shall define how the property will function once the individual ownership components are sold.  Such documents may include, but are not limited to, encroachment and reciprocal access easements, easements for utilities and structural support, repair and maintenance agreements (covering life-safety systems and components including fire alarms and suppression systems, and other shared equipment and systems such as electrical, plumbing, heating, air conditioning and other mechanical systems not solely serving a single tract), covenants and conditions affecting any tracts, and any other documentation reasonably determined to be necessary or appropriate by the City to protect the public health, safety and welfare.  All such documents shall be in a form and substance approved by the City prior to recording.  No document previously approved by the city pursuant to this subdivision shall be amended, terminated, or deleted except upon the subsequent written approval of the City, which approval shall not be unreasonably withheld.  A request to amend, terminate, or delete documents pursuant to this subdivision shall be made to the City in writing duly executed by all respective parties indicating the need and desire to modify the documents.

(4)
A vertical subdivision that includes a multiple-unit residential ownership component, whether as a condominium, cooperative, or planned community, as these terms are defined under Minn. Stat. § 515B.1-103, will be approved only upon the condition that any residential ownership component in the building or building project is organized as a common interest community under Minn. Stat. Chapter 515B.
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