



SAINT PAUL SOBER HOUSE ZONING STUDY
Planning Commission Public Hearing Draft
City Council Request
City Council Resolution 05-462, adopted on May 25, 2005, directed PED to do a study of “sober houses”, after the Council was informed that the number of sober houses locating in the City was on the rise.  A sober house has been commonly referred to as a private residence for individuals in recovery from chemical dependency.  People recovering from chemical dependency are considered “disabled” by the Federal Fair Housing Act, a federal law that prohibits discrimination against individuals on the basis of race, color, religion, sex, national origin, familial status, and disability.
  The Supreme Court has ruled that individuals in recovery from chemical dependency living in congregate facilities cannot be excluded from zoning districts under family composition rules, which limit the number of unrelated persons living together in a single family dwelling.  
The City’s Zoning Code currently lacks a definition of a sober house, and does not contain clear regulations that apply to them.  The City Council resolution directed PED to identify the current law regarding sober house regulations, determine the limitations of municipal regulations of sober houses, and update the Zoning Code to comply with federal law.  In addition, the resolution directed PED to determine if neighborhood notification about sober houses could be implemented, and to explore the feasibility of adopting other city regulations.  The City Zoning Code’s definition of “family,” provision about “reasonable accommodation,” and the appropriateness of the sober house land use within single family zones are all relevant issues that merit study.
Authority for the Study
Amendments to the Zoning Code follow the procedures in §64.400 of the Code and Minnesota Statutes §462.357.  Either the City Council or the Planning Commission can initiate citywide amendments.  Public hearings with required notice are held at both the Planning Commission and the City Council.  
Existing Regulations

The Federal Fair Housing Act (FFHA) 
As discussed above, the FFHA defines chemically dependent individuals as members of a protected class of people (“disabled”), prohibiting discrimination against them. The fundamental local implication of the FFHA is that it prohibits discrimination “against any person . . . because of a handicap” in the sale or rental of housing. 42 U.S.C. 3604(f)(2).  
As applied to municipalities, the FFHA prohibits a municipality from refusing “to make reasonable accommodations in rules, policies, practices or services” when those are necessary to permit handicapped persons “to use and enjoy a dwelling.” 42 U.S.C. 3604(f)(3)(B). An example might be an accommodation that would allow a higher number of unrelated residents to live in a single family house than normally allowed by the municipal definition of “family” or the single family zoning.
Apart from of the FFHA, municipalities still have the authority to protect safety and health, as long as the applicable regulations do not restrict the ability of disabled individuals to live in communities.   This is true as long as the  building/fire codes (safety and health regulations) are required, applied, and enforced in the same way on families and groups of similar size of other unrelated people, not just those individuals residing within sober houses.
  
State of Minnesota statute 
State statute §462.357 governs municipal zoning ordinances within Minnesota.  Subd. 7 and 8 discuss when a licensed residential facility shall be considered equivalent to a permitted single family use, or a permitted multifamily use.
  
Subd. 7.     Permitted single family use.  

A state licensed residential facility or a housing with services establishment registered under chapter 144D serving six or fewer persons . . . shall be considered a permitted single family residential use of property for the purposes of zoning….”

Subd. 8. Permitted multifamily use.  

Except as otherwise provided in subdivision 7 or in any town, municipal or county zoning regulation as authorized by this subdivision, a state licensed residential facility serving from 7 through 16 persons … shall be considered a permitted multifamily residential use of property for purposes of zoning.  A township, municipal or county zoning authority may require a conditional use or special use permit in order to assure proper maintenance and operation of a facility, provided that no conditions shall be imposed on the facility which are more restrictive than those imposed on other conditional uses or special uses of residential property in the same zones, unless the additional conditions are necessary to protect the health and safety of the residents of the residential facility.  Nothing herein shall be construed to exclude or prohibit residential or day care facilities from single family zones if otherwise permitted by a local zoning regulation.

The State statutes clearly define any state-licensed community residential facility (CRF) as a single family use if it serves six or fewer residents.  The City Zoning Code has different occupant thresholds for different congregate living facilities and group homes.   The statute does not explicitly define the equivalent of a permitted single family or multifamily use for a group home that is not licensed by the state (including a typical sober house in the City of Saint Paul).
Municipal Code
Building Code and Inspection, Leg. Ch. 33, and Uniform Fire Code, Leg. Ch. 55 

The Municipal Building Code is based on the State Building Code, and is enforced by City building inspectors in the Department of Safety and Inspections (DSI).  The Municipal Fire Code is based on the State Fire Code, and is enforced by City fire inspectors, also in DSI.  The Municipal Building Code applies to new buildings that are constructed, whereas the Municipal Fire Code is applied to existing buildings that are already constructed.  These two codes are considered “companion codes”, and are therefore consistent.  
The Departments of Justice (DOJ) and Housing and Urban Development (HUD) assert that group homes for persons with disabilities are “subject to state regulations intended to protect the health and safety of their residents”, and find such regulations to be “necessary and appropriate.”
  This suggests that is necessary and appropriate to apply the Fire and Building codes to sober houses, just as they are applied to other similar residential uses.  On the other hand, the DOJ and HUD do caution that it would be inappropriate to apply health and safety measures that go beyond those normally imposed on similar congregate residential uses.  
Zoning Code, Leg. Ch 60-69
While there is no explicit definition of a sober house use in the City Zoning Code, the use shares some characteristics with community residential facilities (CRFs), transitional housing, and roominghouses.  They are like CRFs in terms of being occupied by people in recovery from chemical dependency.  They are like transitional housing in that they serve residents for a temporary period of time in between living in a more formalized residential institution and living independently.  They are like some roominghouses that function as a single room occupancy, which includes bedrooms with internal locks on the doors, accompanied by common living areas.  Here are the three definitions discussed above (with bold text emphasizing similarities to sober housing):
§65.153. Community residential facility, licensed human service.
One (1) main building, or portion thereof, on one (1) zoning lot where one (1) or more children or persons with mental retardation or related conditions, mental illness, chemical dependency or physical handicaps reside on a 24-hour-per-day basis under the auspices of a program licensed by the state department of human services to provide lodging in conjunction with monitoring, supervision, treatment, rehabilitation, habilitation, education or training of the residents of the facility.

This definition does not include:

(1) 
Foster homes or freestanding foster homes as defined in this code;

(2) 
Residential treatment programs physically located on hospital grounds;

(3) 
Regional treatment centers operated by the commissioner of human services;

(4) 
Licensed semi-independent living services for persons with mental retardation or related conditions or mental illness, if the license holder is not providing, in any manner, direct or indirect, the housing used by persons receiving the service.

§65.159. Transitional housing facility.

One (1) main building, or portion thereof, on one (1) zoning lot where persons who may or may not have access to traditional or permanent housing but are capable of living independently within a reasonable period of time, generally about eighteen (18) months, reside on a 24-hour-per-day basis for at least thirty (30) days and participate in appropriate program activities designed to facilitate independent living.

§65.171. Roominghouse.

(1) Any residential structure or dwelling unit, supervised or not, which provides living and sleeping arrangements for more than four (4) unrelated individuals for periods of one (1) week or longer; or

(2) Any residential structure or dwelling unit which provides single room occupancy (SRO) housing as defined in CFR section 882.102 to more than four (4) unrelated individuals; or

(3) Any building housing more than four (4) unrelated individuals which has any of the following characteristics shall be considered and regulated as a roominghouse:

a. 
Rental arrangements are by the rooming unit rather than the dwelling unit.

b. Rooming unit doors are equipped with outer door locks or chains which require different keys to gain entrance.

c. 
Kitchen facilities may be provided for joint or common use by the occupants of more than one (1) rooming unit.

d. Rooming units are equipped with telephones having exclusive phone numbers.

e. 
Rooming units are equipped with individual intercom security devices.

f. 
Each rooming unit has a separate assigned mailbox or mailbox compartment for receipt of U.S. mail.

A previous effort for outlining a process of distinguishing between various types of similar congregate living uses included the following illustrative decision tree (figure 1).
  It might be noted that a “sober house” best falls within the “something else” category in the last box on bottom right.
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Fig. 1.  Illustrative Decision Tree for Determining the Type of Congregate Residential Facility or Group Home
Trends in Sober Housing
The number of sober houses appears to be growing in Saint Paul.  Within the last year, several applications were submitted to DSI requesting the establishment of new sober houses.  While the City maintains a tally of sober houses that City staff knows about, it has been compiled on the basis of operators who have chosen to self-identify themselves and cooperate with City inspectors in order to receive the proper Certificates of Occupancy for the buildings they operate.  Because of this process of self-identification, the list is likely incomplete. Until recently, the City had no explicit way to evaluate proposed new sober houses, beyond inspecting for Building and Fire Code compliance, and the subsequent issuance of a Certificate of Occupancy.  Most of the sober houses on the City’s list are either single family or duplex structures.

City fire inspectors have found that some sober houses in Saint Paul are connected informally to a treatment program such as Hazelden or Fairview Hospital, and receive resident referrals from them.  Some sober house operators refer residents to other sober houses in Saint Paul, or back to residential facilities with more services. While it was previously suggested at a City Council meeting that the City might require all sober houses to be affiliated with a treatment program or center, the City Attorney’s Office believes that the City likely cannot require this.
There is a widely-acknowledged therapeutic benefit for individuals recovering from chemical dependency to live in a supportive residential environment with others recovering from similar problems.  Sober houses are a form of supportive housing that allows individuals to make a transition from chemical dependency to recovery, and eventual re-establishment into society.  As such, it is important to integrate this type of housing into residential neighborhoods, and ensure that Saint Paul is an inclusive city.
Key Goals:  Equal Access, Neighborhood Integration, and Structural Life Safety
As discussed above, group homes for persons with disabilities are subject to regulations intended to protect the health and safety of their residents, including the application of State of Minnesota Fire and Building codes.  The codes apply to sober houses, just as they are applied to other similar residential uses.  It is the City’s responsibility to apply and enforce these regulations to ensure the sober house structures provide for the safety of their residents.
While the City must ensure that disabled individuals have the opportunity to use and enjoy a given dwelling (sober house), it should also ensure that the conditions exist for this dwelling to be well-integrated into the surrounding residential neighborhood.  The goal to integrate sober houses within neighborhoods is motivated both by a concern for the residents of a sober house, as well by a concern about the livability of that neighborhood for other residents.
It is unclear how the exact concentration of sober houses in a neighborhood affects the goal to integrate them well within a neighborhood.  However, there is a perception in Saint Paul that sober houses are becoming overly concentrated in certain neighborhoods.  Concentration is a concern to sober housing operators and residents, as the intent of sober housing identified by some operators is to provide a residential, non-institutional environment that has therapeutic benefit to sober house residents.  Concentration of sober housing appears to be a larger concern to residents in some neighborhoods that their neighborhoods are receiving more than their fair share of housing that departs from a traditional single family occupancy.  The City has multiple goals.  While it must provide for housing opportunities for disabled individuals, it should also seek to integrate such housing into residential neighborhoods, and is also expected to protect the character of existing residential neighborhoods.
A high concentration of larger sober houses in one area can lead to a “fundamental alteration in a local government's land use and zoning system,” specifically if a high proportion of them do not comply with the applicable occupancy and single family zoning regulations.  The DOJ and HUD assert that:

“especially in the licensing and regulatory process, it is appropriate to be concerned about the setting for a group home.  A consideration of over-concentration could be considered in this context.  This objective does not, however, justify requiring separations which have the effect of foreclosing group homes from locating in entire neighborhoods.”

Concentration standards currently apply to other congregate residential uses in Saint Paul such as community residential facilities, emergency housing facilities, overnight shelters, shelters for battered persons, and transitional housing facilities (see figure 2 below).  These uses must be separate from similar uses by ¼ of a mile (1,320 feet).  In addition to this, the concentration of these uses is also governed by a “population cap.” The purpose of concentration standards is to limit the extent to which such “institutional” congregate residential uses, many of which are licensed by the State and/or County, can be concentrated in any particular area of the city.
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Fig. 2.  According to §65.159(b), in RL-RT2 residential districts, a transitional housing facility serving more than 4 adult residents shall be a minimum of 1,320 feet from any other transitional housing facility with more than 4 adult facility residents, licensed community residential facility, emergency housing facility, shelter for battered persons with more than four adult facility residents, or overnight shelter. No new facilities of the types listed here would be permitted on any of the properties highlighted above.
How Sober Houses Differ from Licensed Residential Facilities (Group Homes)
While a typical sober house serves residents with disabilities - similar to residents served at the licensed, service-intensive congregate residential uses listed above – it is unlike these uses in that it is most commonly smaller-scale and found in a one- or two-family house.  While sober houses in Saint Paul typically have 6-12 adult residents – which does not conform with the City’s definition of “family” (up to 4 unrelated adults) – sober house operators and residents emphasize that the residents in each house function like a single family.  Residents in sober houses share kitchens, bathrooms, living rooms and other common areas of the house, and sometimes bedrooms.  Remaining sober is a condition of living in the house, and residents support one another to move forward toward independent living and away from chemical dependency.  Sober houses do not provide any treatment services onsite, only providing informational referrals, which is also unlike the state-licensed facilities that serve residents with chemical dependency.  Because sober houses do not provide onsite services, their residents are not considered to be a “service-dependent” population like the residents in licensed group homes.
Why the Number of Residents per Sober House Matters At the Neighborhood Level
Residents of a particular sober house may function like a single family unit, irrespective of the number of residents in the house.  Municipal definitions of family composition (occupancy) have been struck down by the Supreme Court when used as a basis for denying a permit for a group home that is proposed to house more unrelated people than allowed by the occupancy limit.  However, scale matters in examining the external land use impacts of sober houses on neighborhoods that are predominantly zoned for single-family uses. 
At what point does a particular sober house become less like a “single family use”, for purposes of zoning (not occupancy), and more like a “service-intensive” housing facility, such as a licensed community residential facility?  Determining the tipping point is a rather subjective exercise.
 The Saint Paul Zoning Code definition of “family”is no more than 4 unrelated adults.  The Building Code’s definition of a single family occupancy is 1-5 people. State statute §462.357 (above), which governs municipal zoning ordinances within Minnesota, in Subd. 7 states that a state-licensed residential facility which serves six or fewer persons shall be considered a permitted single family residential use of property for the purposes of zoning.  Another guideline would be that of Oxford House, an internationally-established network of sober houses, which has a model that requires at least six residents in each house (but may range up to 15 residents).  According to the City’s unofficial tally of known sober houses, 11 of 13 existing sober houses in single family houses have over six people in them.
If the City were take some guidance from the State statutes that govern licensed residential facilities to help define and regulate sober houses, sober houses with six or fewer residents would be considered a “single family” use, while houses with 7-16 residents would be considered a multifamily use.  Under this standard, most existing sober houses in Saint Paul would be considered a multifamily use, as:
· 68% of sober houses that the City has on record are either in single family houses or duplexes, and
· 85% of sober houses in single family houses and 55% of sober houses in duplexes have six or more residents.
Sober house operators might argue that a block zoned for and predominantly developed with single family homes would be unlikely to convert entirely from traditional single family occupancies to sober houses of more than 4 four residents (this has not happened, even in the absence of regulations).  Even if this were to happen, the same sober house operators might argue that a block zoned for and predominantly developed with single family homes were to convert entirely from traditional single family occupancies to sober houses of six or fewer residents, the neighborhood land use impacts of such a conversion – particularly on-street parking availability – could be negligible because many of the residents do not have driver’s licenses or own/operate vehicles.  However, such an assertion might not hold up as conditions change - sober house residents might acquire jobs as they recover, and thus need to also acquire a car to get to their jobs.   In addition, even if only half of the single family homes on such a block were to convert to sober houses from traditional single family occupancies, at some point, there is a “tipping point”, and the land use impacts of several sober houses occupied by a large number of residents becomes significant – whether because of noise, on-street parking availability, etc.  For example, if half the homes on a block with 5,000 square foot lots are converted to sober houses with 7+ residents each, it might even be argued that the street has the land use impacts of a “service-intensive” or “institutional” housing facility, given the concentration of residents with disabilities in a small geographic area.  In either case (a block consisting entirely of sober houses with six or fewer residents, or half of a block consisting of sober houses with 7 or more residents), parking management is a key concern.  Because of this, any sober house should be asked to demonstrate sufficient parking for the use (based on the number of residents, any other relevant factors). 
To conclude, a concentration of sober houses with larger numbers of residents has a greater potential for significant land use impacts than a concentration of sober houses occupied by less residents.  The latter have land use impacts more comparable to traditional “families.”  Because of this, there is a stronger case for a concentration standard for larger sober houses (similar to the way the City currently regulates the concentration of other larger congregate residential facilities).  
Possible Zoning Approach
1. Land Use Definition

Based on information gathered from the tally of existing sober houses in Saint Paul, as well as input from sober house operators, sober houses are a distinct land use from single family homes, licensed, community residential facilities serving people with disabilities, transitional housing, and roominghouses.  The following is proposed as a land use definition for sober houses which reflects these distinctions:
Sober house. 

A dwelling unit occupied by more than four (4) persons in recovery from chemical dependency and considered handicapped under the Federal Fair Housing Act Amendments of 1988 that provides a non-institutional residential environment in which the residents willingly subject themselves to rules and conditions intended to encourage and sustain their recovery.  The residents of a sober house are similar to a family unit, and share kitchen and bathroom facilities and other common areas of the unit.  Sober houses are financially self-supporting. This definition does not include facilities that receive operating revenue from governmental sources.  Sober houses do not provide on-site supportive services to residents, including the following: mental health services; clinical rehabilitation services; social services; medical, dental, nutritional and other health care services; financial management services; legal services; vocational services; and other similar supportive services.
The intent of the definition above is to distinguish between sober houses and more service-intensive, government-licensed housing facilities occupied by residents with a higher level of dependence, and to reduce the existing lack of clarity about what constitutes a “legitimate” sober house. This definition would not include dwelling units occupied by four or less residents (which are covered by the standard definition of family).  
2.  Application Process 

Currently, when a new sober house wishes to begin operating (or when City staff find out about a pre-existing sober house already in operation), the Department of Safety and Inspections issues a questionnaire to the operator inquiring about how the house functions.  The operator is asked to submit written answers to this questionnaire that specify the number of residents and bedrooms, and other building and site data.  This questionnaire was devised jointly by staff in DSI and the City Attorney’s Office (the latter providing information on what has been deemed by courts to be within the acceptable range of inquiry for municipalities when dealing with sober houses or group homes for the disabled).  
While several sober house operators have submitted answers to the questionnaire developed by City staff, and City staff has accordingly made administrative decisions on whether to grant reasonable accommodation to various City codes (Housing and Zoning Codes), this questionnaire is being improved and standardized as a part of this study.
The City Attorney’s Office has said that based on rulings from other jurisdictions, the City may not prevail in requiring a Conditional Use Permit
 or a license for all sober houses, or a public hearing process to decide whether or not a permit for a sober house should be granted.
3.  Zoning Standards 
If the City adopts a distinct land use definition for sober housing, the following set of associated zoning standards are proposed (akin to the standards specified for many defined land uses in the Zoning Code).  
Standards for Application and Parking

To account for #1 and #2 (above), the following standard for sober houses is proposed:
The following standards and conditions are intended to provide reasonable accommodation for this use as required under the Federal Fair Housing Act Amendments of 1988:

(a)  The operator shall submit written answers to a questionnaire provided by the zoning administrator that specify the number of residents, the number of bedrooms, and other building and site data. The maximum total number of residents permitted in the sober house will be specified by the Fire Certificate of Occupancy.

Standards by Zoning District
As discussed in the section entitled “Why the Number of Residents per Sober House Matters At the Neighborhood Level” above, defining sober houses like the way the State statutes define licensed residential facilities (as being either a permitted single family or multifamily use) is one possible approach.  However, given that many of the existing sober houses within single family homes in Saint Paul have over six residents, using a modified approach would likely accommodate more of the existing sober houses in Saint Paul, and be more reasonable.  The following zoning standards are proposed:
(c)  In RL-R4 Residential Districts, the sober house shall serve ten (10) or fewer residents.  
(d)  A conditional use permit is required for any structure serving 17 or more sober house residents.  This use shall be exempt from §61.501 conditional use permit general standards (a), (c), and (d).
Standard (c) modifies the idea behind State statute §462.357 Subd. 7, which defines state- licensed residential facilities of six or fewer residents as a permitted single family use.  Allowing sober houses to be occupied by up to 10 residents in single family residential districts would accommodate more of the existing sober houses in single family houses.  Restricting single family districts to sober houses occupied by up to six or eight residents would accommodate far fewer of the 11 existing single family-zoned sober houses.
Standard (d) reflects §462.357 Subd. 8, which requires state-licensed residential facilities occupied by seven through 16 residents to be a permitted multifamily use.  Multifamily uses are permitted in RT2 Townhouse and RM1-RM3 Multifamily Residential zones, all Traditional Neighborhoood zones, and all Business zones (in some districts as mixed residential/commercial uses). The Zoning Code currently mirrors this state statute by specifying over 16 residents as the point at which certain residential facilities must meet additional standards.  For example, for community residential facilities licensed by the State Department of Human Services, any facility occupied by 17 or more residents must have a minimum lot area of 5,000 square feet plus 1,000 square feet for each guest room in excess of two guest rooms.  A conditional use permit for sober houses occupied by 17 or greater residents is justifiable because state law treats licensed residential facilities of this size differently – given the potential neighborhood impacts of such a large-scale residential land use.  A CUP would allow the Planning Commission to review and require reasonable conditions to mitigate the impacts of this use.  While CUPs should not otherwise be part of the City approach to regulating sober houses, the City Attorney’s Office believes that they are justifiable at this larger scale.
Lot Area Standard

Many sober houses in Saint Paul are located on lots of about 5,000 square feet in size and some of these are occupied by as many as 14 residents.  However, a minimum lot size standard for houses occupied by a higher number of residents would help to mitigate parking and other effects of larger sober houses on the surrounding property.  The following standard is recommended:
(e)  The minimum per unit lot area as applicable in the zoning district plus eight hundred (800) square feet for each resident in excess of six (6) residents. 
4. Zoning Districts
If the above land use definition and zoning standards are adopted, it would logically follow that sober houses would be permitted in all residential, traditional neighborhood, business, and IR-I2 industrial zoning districts, subject to all of the standards for sober houses.  Permitting sober houses in all districts where residential uses are permitted is consistent with the City’s goal of ensuring that sober houses are integrated into their surrounding neighborhoods.
5.  Parking Plan 
Given that the current requirement for a residential use is 1.5 parking spaces/dwelling unit, and a sober house may be occupied by more residents with cars than a unit occupied by municipally-recognized “family”(a biological family or 4 unrelated adults), the following parking standard is proposed for sober houses (to be located in §63.207 of the Zoning Code):
	PRIVATE 
Land Use
	Minimum Number of Parking Spaces

	Sober house
	1.5 spaces per every 4 residents


Examples of this parking standard are below:
5 residents X (1.5/4) = 1.88, rounded up to 2 spaces
6 residents X (1.5/4) = 2.25, rounded down to 2 spaces

7 residents X (1.5/4) = 2.63, rounded up to 3 spaces

8 residents X (1.5/4) = 3 spaces

9 residents X (1.5/4) =  3.38, rounded down to 3 spaces

10 residents X (1.5/4) = 3.75, rounded up to 4 spaces

11 residents X (1.5/4) = 4.13, rounded down to 4 spaces

12 residents X (1.5/4) = 4.5, rounded down to 4 spaces

Etc.
Because a sober house may not meet be able to meet the parking requirement in §63.207, the following zoning standard is proposed:
(b)
For a sober house that does not meet the parking requirement in section 63.207, the operator shall submit a written parking plan that demonstrates sufficient parking for the use. 

The written “alternative parking plan” would have to show off-street parking spaces, the location of on-street parking spaces that are normally available, and the anticipated number of cars to be kept by residents of the house.  Other elements of the parking plan to potentially include might be the sober house’s proximity to transit, the number of residents with driver’s licenses, written house rules that restrict the total number of cars to be parked at the house, and/or any written shared parking agreements that the operator has secured for parking on nearby property located within 300 feet of the property occupied by the sober house (as per §63.303, Parking Location, Residential).
  If a sober house has regular “AA” or other house meetings that result in a large number of non-resident participants that drive cars to the house, the parking plan should also show adequate parking for such visitors.  Requiring a parking plan for individual sober houses is consistent with the City’s goal of ensuring that sober houses are well-integrated into their surrounding neighborhoods.
6.  Concentration Standard 
With the rights of individuals seeking the benefit of living in a sober house to find such options across the city, balanced with goals to integrate sober houses into neighborhoods and protect neighborhood character in mind, the City should consider adopting a modest concentration standard.  This standard might only apply to sober houses with seven or more residents, i.e. a “multifamily use” by State statute §462.357 Subd. 8, given that units with a higher number of residents are more likely to have significant neighborhood land use impacts (such as a reduced availability of on-street parking), as discussed above.
Again, the Department of Justice and Department of Housing and Urban Development have said that 

“…density restrictions are generally inconsistent with the Fair Housing Act. . . .”

and
“…it is appropriate to be concerned about the setting for a group home.  A consideration of over-concentration could be considered in this context.  This objective does not, however, justify requiring separations which have the effect of foreclosing group homes from locating in entire neighborhoods.”
  

A small limit on concentration would not preclude sober houses from locating in an entire neighborhood, but rather would spread them out across a given neighborhood.  One option, for example, might require that any sober house with seven or more residents be located at least 330 feet from any other sober house with seven or more residents (see figure 3a below).  

Another option, reflected in the following standard (f), is a two-pronged concentration standard that distinguishes between sober houses of 5-6 residents, and those with 7 or more residents (see figure 3b below):
(f) 
A sober house shall be a minimum distance of three hundred thirty (330) feet from any other sober house, and a sober house occupied by seven (7) or more residents shall be a minimum distance of six hundred sixty (660) feet from any other sober house, measured from property line to property line. 
As with any of the above proposed regulations, if adopted, any sober house operator would have the right to request a reasonable accommodation from the concentration standard (#7 below).
Fig. 3a.  Option A
[image: image3.emf]
Fig. 3a.  According to Option A outlined above, any sober house serving seven or more residents shall be a minimum of 330 feet from any other sober house serving seven or more residents. Under this option, no new sober houses serving seven or more residents would be permitted on any of the properties highlighted above.

Fig. 3b.  Option B
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Fig. 3b.  According to Option B (standard (f) above), any sober house must be a minimum of 330 feet from any other sober house; and any sober house of seven or more residents must be a minimum of 660 feet from any other sober house. Under this two-tiered concentration standard, the exact separation required is a function of the number of residents in a sober house.
7.  Reasonable Accommodation procedures 
As per §60.110 of the Zoning Code, the City must make reasonable accommodations in its official controls in order to allow group housing for individuals in recovery from chemical dependency as required by the Federal Fair Housing Act Amendments of 1988.  Requests for reasonable accommodation must be balanced with the City’s legitimate interest in protecting, through its building, housing, and zoning codes, the character of residential neighborhoods, and the health and safety of the community:
Sec. 60.110. Reasonable accommodation. The city has a legitimate interest in preserving the character of residential neighborhoods by adopting regulations relating to the number and type of structures and uses, the number of persons who may occupy a dwelling or structure, and off-street parking, in order to control population density, noise, disturbance and traffic congestion. However, these regulations shall not be applied so as to prevent the city from making reasonable accommodation as required by the Federal Fair Housing Act Amendments of 1988.
A request for reasonable accommodation, beyond what is allowed under building, housing, and zoning codes, must be made to the City in writing, specifically  requesting a reasonable accommodation from the particular regulation(s) (as per §60.110 of the Zoning Code), and include supporting documentation that shows how the proposed facility is internally structured, physically and programmatically, to serve its occupants.  This is the current practice that DSI has been using for new sober house applications.  Once received, the request for a reasonable accommodation is jointly considered, case-by-case, by the zoning administrator, building official, and fire inspector (DSI staff).  Currently, their decisions are based on the responses to the sober house questionnaire, the written request for reasonable accommodation, and other information that may be requested by City staff.  Provided that the dwelling unit and structure meet certain minimum building, fire safety, and housing code requirements necessary to protect life and property, the zoning administrator may grant such request for reasonable accommodation and issue a Certificate of Occupancy certifying code compliance for a sober house.  The decision of the zoning administrator may be appealed pursuant to Legislative Code §61.701.  
Additional Procedural Steps for Determining Which Accommodations are Reasonable
If the City chooses to adopt a distinct land use definition and zoning standards for sober houses such as those outlined above, any new proposed sober house would be measured against such standards.  As the ones outlined will accommodate the right of new sober houses to locate in residential neighborhoods (through zoning), they will not, by right, accommodate everything a new sober house would request.  Upon determining that a proposed sober house meets all of the City-adopted standards, the zoning administrator shall put the determination in writing, noting that the house is granted a reasonable accommodation to exist as a sober house.  The letter shall specify any relevant standards and conditions that the house shall follow, including the maximum number of residents, any applicable parking plan, and other relevant information from the questionnaire.  
Upon determining that a proposed sober house does not meet one or more of the City-adopted standards, the zoning administrator shall inform the applicant.  The applicant will have the opportunity to submit a written request for reasonable accommodation, along with any supporting information about why such accommodation is necessary in order to meet the particular needs of the residents, or why the accommodation is of therapeutic benefit to the residents.  Upon receiving a written request for reasonable accommodation, the zoning administrator shall consult with any relevant DSI and other City staff, including zoning, building, and fire inspection staff to determine whether such an accommodation:

1. Imposes an undue burden or expense on the local government
2. Creates a fundamental alteration in the zoning scheme
A request will be considered “reasonable” only if the answers to both of these questions is “no.”  The DOJ and HUD state that what is considered “reasonable” in one circumstance (neighborhood context) may not be “reasonable” in another.
  They give the examples of a four-person home for adults with mental retardation in a single-family zoned neighborhood as being “reasonable”, while a 50-bed nursing home in a single-family zoned neighborhood as not being “reasonable.”  The DOJ and HUD state that the “scope and magnitude of the modification requested, and the features of the surrounding neighborhood are among the factors” that should be taken into account in making the determination.
If the request is determined to “pass” both of the above two questions, i.e. it is reasonable, the zoning administrator shall put the determination in writing, noting that the sober house is granted a reasonable accommodation from one or more of the applicable standards to exist as a sober house.  The letter shall specify any relevant standards and conditions that the house shall follow, including the maximum number of residents, the parking plan, and other relevant information from the questionnaire.  
Ongoing Operations & Enforcement
Legitimate concerns may arise about sober houses that do not follow the specifications as outlined by the zoning administrator in the written determination of reasonable accommodation.  If the sober house is not operated in compliance with a reasonable accommodation, the City will follow the process for revoking the reasonable accommodation as provided for in §61.108 of the Zoning Code:
Sec. 61.108. Conditions violated, permit revocation.

The zoning administrator shall notify the planning commission when a development covered by a permit or other matter is not in compliance with any of the conditions imposed upon such use permit. The commission may, at a public hearing, following notice to the owner of subject property and other adjacent property owners as specified in section 61.303(c), and upon determination that the conditions imposed by such approval are not being complied with, revoke the authorization for such approval and require that such use be discontinued. The commission, in lieu of revoking the permission, may impose additional conditions, modify existing conditions, or delete conditions which are deemed by the commission to be unnecessary, unreasonable or impossible of compliance.

Neighbors or occupants of a problematic sober house can also make use of Saint Paul’s Information & Complaints Office for problems such as garbage management, tall grass or weeds, unsafe or unsanitary conditions in a house, and neighborhood disturbances such as noise.   For more serious problems with a property, neighbors might consider following procedures for shutting down a problem property, as specified by DSI.
  Below are some definitions used by DSI:
A routine code enforcement case is simply any housing code violation regarding a single-family residential unit or duplex, either owner occupied or rental, including the exterior property area, garages, sheds, fences, and the structure itself, both interior and exterior. Code enforcement is also responsible for maintaining the City’s right-of-way free and clear of obstructions and garbage. 

A problem property is best defined by simply saying: If you live next door to a problem property you know it! Constant calls to get rid of the junk, intolerable behavior by occupants and guests, etc. A problem property can be a rental property or an owner occupied property; it can be a commercial property or a residential property; it can be a single-family unit, a duplex or an apartment building.

Possible strategies used by the City for stopping the nuisance activities at a problem property include code enforcement orders to correct or abate, condemnation/vacant building registration, criminal charges or charges for excessive consumption, nuisance abatement orders, or revocations of the property’s fire certificate of occupancy.  
Neighborhood Notification
The resolution for this Zoning Study directed PED to determine if neighborhood notification about sober houses could be implemented.  The City Attorney’s Office has said that this cannot be done.  According to the US Department of Justice and HUD, a local government violates the FFHA if it blocks a group home for people with disabilities or denies a requested reasonable accommodation in response to neighbors’ fears or discriminatory concerns about people with disabilities.  According to the City Attorney’s Office, 
“A zoning ordinance that requires only sober house uses to obtain a conditional use permit is a form of actionable discrimination under the FFHA and the US and Minnesota Constitutions.  The only way that a condition use permit could be required is if the City required all groups of more than four unrelated adults to apply for and obtain a conditional use permit.  We do not currently do that.”
In addition to this, the City Attorney’s Office has said that the City should not license sober houses.
Alternative Regulatory Approaches
There are three basic alternatives approaches for regulating sober houses – continuing current DSI practices (status quo); adopting reasonable accommodation standards for sober houses that are clear; or adopting reasonable accommodation standards for sober houses that are clear, but more restrictive.
1. Reasonable Accommodation Without Clear Standards (Status Quo).  No new special regulations proposed for sober houses because they are protected by the Federal Fair Housing Act and because most municipalities who have attempted to enforce regular occupancy standards or restrictive single family zoning regulations have seen their regulations struck down in courts as discriminatory.  The City might be on the safest legal grounds with this approach.
With this approach, there would be no special regulations for sober houses, including land use definitions, zoning standards, or concentration standards (separation requirements).  Continue to use the questionnaire and grant reasonable accommodations when requirements for this are met as outlined in #7 above.  Continue to regulate sober houses by issuing (or revoking) a Fire Certificate of Occupancy. 

OR
2. Reasonable Accommodation With Clear Standards.  Adopt some special regulations for sober houses that are clear and reasonable, given that legal precedents show that the range within which municipalities can regulate sober houses is relatively narrow. This approach would chart new territory by avoiding common legal pitfalls which municipalities have faced in attempting to regulate sober houses too tightly in the past.
With this approach, the City would adopt a sober house land use definition and new zoning standards (those outlined above) that would allow for new sober houses in Saint Paul, including a small concentration standard.  Formalize, standardize, and continue to use the questionnaire, and grant reasonable accommodations.  Continue to regulate sober houses by issuing (or revoking) a Fire Certificate of Occupancy. 
Based on research done to date, the “Reasonable Accommodation With Clear Standards” is the recommended approach for four reasons:  

1. It supports the integration of sober houses into neighborhoods

2. It reduces the existing lack of clarity about sober houses

3. It provides clear guidance for the location of sober houses
4. It avoids the common legal pitfalls which municipalities have faced in attempting to regulate sober houses too tightly in the past

OR

3. More Restrictive. Treat sober houses no differently than traditional single family homes by enforcing existing zoning and occupancy codes or adopt new special regulations for sober houses that are more restrictive.  This approach puts the City on the most tenuous legal grounds.
With this approach, the City would fully enforce existing occupancy standards and single family zoning regulations on sober houses; or, adopt the land use definition, stricter new zoning standards for single family residential districts, and a larger concentration standard for sober houses.  Formalize, standardize, and continue to use the questionnaire, and grant reasonable accommodations.  Continue to regulate sober houses by issuing (or revoking) a Fire Certificate of Occupancy. The zoning standards outlined above might be replaced with standards such as the following:
(c)  In RL-R4 Residential Districts, the sober house shall serve six (6) or fewer residents.  

(f) A sober house shall be a minimum distance of one thousand, three hundred and twenty (1,320) feet from any other sober house, measured from property line to property line. 
The idea behind (c) above directly parallels §462.357 Subd. 7 of Minnesota state statute, without modification to accommodate more of the existing single family sober houses.   The larger concentration standard of 1,320 feet between sober houses is the same as existing City concentration standards for some licensed residential facilities.  
The “More Restrictive” approach is not recommended because it does not support the integration of sober houses into neighborhoods, and it does not avoid the common legal pitfalls that municipalities have faced in attempting to regulate sober houses too tightly in the past.
























� Joint Statement of the Department of Justice and the Department of Housing and Urban Development:  Group Homes, Local Land Use, and the Fair Housing Act, � HYPERLINK "http://www.usdoj.gov/crt/housing/final8_1.htm" ��http://www.usdoj.gov/crt/housing/final8_1.htm�.  "Handicap" has the same legal meaning as the term "disability" which is used in other federal civil rights laws.
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� “Handicapped,” under the state statute, includes adults who are chemically dependent or abuse chemicals.
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� Joint Statement of the Department of Justice and the Department of Housing and Urban Development:  Group Homes, Local Land Use, and the Fair Housing Act, http://www.usdoj.gov/crt/housing/final8_1.htm. 


� Another guideline would be that of the Oxford House, an internationally-established network of sober houses, which has a model that requires at least 6 residents in each house (but may range up to 15 residents). Finally, according to the City’s unofficial tally of known sober houses, 11 of 13 existing single family sober houses have over 6 people in them.


� Outlined below is a proposed exception to this – for structures serving 17 or more sober house residents.


� The existing requirements for shared parking are specified in §63.206(d) or (g) of the Zoning Code.


� Joint Statement of the Department of Justice and the Department of Housing and Urban Development:  Group Homes, Local Land Use, and the Fair Housing Act, � HYPERLINK "http://www.usdoj.gov/crt/housing/final8_1.htm" ��http://www.usdoj.gov/crt/housing/final8_1.htm�, p. 5.


� Joint Statement of the Department of Justice and the Department of Housing and Urban Development:  Group Homes, Local Land Use, and the Fair Housing Act, � HYPERLINK "http://www.usdoj.gov/crt/housing/final8_1.htm" ��http://www.usdoj.gov/crt/housing/final8_1.htm�, p. 4.


� See report a problem property, see � HYPERLINK "http://mn-stpaul.civicplus.com/forms.asp?FID=65" ��http://mn-stpaul.civicplus.com/forms.asp?FID=65�.  Procedures for shutting down a problem property are located at � HYPERLINK "http://www.ci.stpaul.mn.us/index.asp?NID=1704" ��http://www.ci.stpaul.mn.us/index.asp?NID=1704�. 
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